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to act in counterpoint, instead of the one overruling the
other, is a matter of investigation. In arguing that the
power of police must be brought under the rule of law, I do
not claim that law should overrule police as this would
actually paralyze the law. My point is that the discretionary
power of police needs legal checks and balances without
thereby destroying the discretion. However, the recurrent
opposition of an impotent legalism and unlimited police
power, that seems to inform many of the contributions, may
be attributed to the authors’ justified opposition to the
defensive strategies developed by contemporary lawyers in
the face of an increasingly unconstrained exercise of the
power to police. Perhaps positivist legalism with its charade
of legal security 1s wused to legitimize unjustified
applications of rules that should have been interpreted
differently, implying that the authors are right in their
rejection of legalist positivism but not in their equation of
law with legalism. Another pitfall of legal positivism is its
impotence in the face of the transnational governmentality
and the force of non-positive law like the new lex
mercatoria. Though I have qualified my objections against
Hardt and Negri’s concept of global capitalist sovereignty, I
do fear that a transnational control society as depicted by
Deleuze and others is in fact unfolding while we have not
yet developed the conceptual and institutional tools to
reinvent constitutional democracy beyond the national
state. The New Police Science offers many arguments to
sustain this fear, inviting scholars of a variety of relevant
disciplines to further investigate the historicity and the
actual workings of the power of police. I hope that lawyers
will have the good sense to continue this investigation and
to use their legal imagination to invent new checks and
balances to sustain the rule of law, which, due to its fragile
historicity, cannot be taken for granted.
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